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WALLER, JUSTICE, FOR THE COURT:

1.  The Oktibbeha County Chancery Court reformed a certain redl edtate deed in favor of Judy H.
Dunn and againgt Todd W. Dunn. The chancery court dso ordered Judy to pay $42,973.57, an amount
owed pursuant to a mortgage on the red edtate, to the Merchants & Farmers Bank in Starkville. Judy
mede the payment after thefind judgment was entered in the chancery court, resuliting in thisfact not being
amatter of record on appedl. Todd appeded to this Court, which reversed and rendered.! Thisruling's
effect was that Todd was never divested of thetitle. Judy then filed, in the chancery court, amation for

redtitution and other relief againg Todd to recover the $42,973.57 paid by her to satify the debt againgt

Dunn v. Dunn, 786 So. 2d 1045 (Miss. 2001).



thered estate. Todd responded, dleging that theissue of retitution had been raised before and ruled upon
by thisCourt. Therefore, he argued, resjudicata prevented Judy from rditigaing theissue. The chancary
court, rgjecting Todd'sargument, and noting thet Judy madethe payment under court order, granted Judy's
moation for reditution. Todd gppedls, arguing thet dlowing Judy to proceed in chancery court after this
Court has reversed and rendered, fliesin the face of the prindple of findity of judgments Hedamstha
theissue wasbeforethe Court on gpped becausethe order that was gpped ed both reformed the deed and
ordered Judy to pay the fundsto the bank. Because Judy did not present her daim for reditution to this
Court by way of across-goped, Todd argues that Judy's only recourse would have been to fileamation
for rehearing under M.R.A P. 40. Because shefaled to do so, sheisprocedurdly barred from proceeding
in the chancary court.

2. Wefind that theissues of Judy's payment and Todd's unjust enrichment were not raised in the first
aoped, are not barred by res judicata, and therefore were properly brought before the chancery court by
way of mation for redtitution.

DISCUSSION

l. WHETHER JUDY IS BARRED FROM

PROCEEDING ON AMOTIONFORRESTITUTION

IN CHANCERY COURT WHEN SHE FAILED TO

FILE A CROSS-APPEAL IN #2000-CA-00714-SCT.
183.  Wehave never addressed theissue of whenaparty mud fileacross-goped. Wethereforereview
authority from other juridictions.
4. Michigancourtshavehdd, "Generdly, thefaluretofileacross gpped predudesthe gopdleefrom
rasng an issue not raised by gopdlant.” Hajj v. Roat, 2002 WL 571785 *1 (Mich. Ct. App. 2002)

(ating Kosmyna v. Botsford Cmty. Hosp., 607 N.W.2d 134 (Mich. Ct. App. 1999)). However,



"[w]hile across goped is necessary to obtain a decision more favorable then that rendered by the lower
tribund, it is not necessary to urge an dternative ground for affirmance, even if the trid court conddered
and rgected that dternativeground.” Hajj, 2002 WL 571785a * 1 (citing I n re Herbach, 583N.W.2d
541 (Mich. Ct. App. 1998)); see also Kosmyna, 607 N.W.2d at 136.

5.  Likewise Arizonacourts have hdd thet "[g party may not goped from any portion of ajudgment

that doesnat aggrieveit.” Larkinv. Stateex rel. Rottas, 857 P.2d 1271, 1279 (Ariz. Ct. App. 1993)
(ating State v. O'Connor, 827 P.2d 480, 485 (Ariz. Ct. App. 1992)).

6.  Our own Court of Appedshasrecently held that "[ijn order for the gppdleeto gainreversd of any
part of the decison of atrid court about which the gopellant brings no complaint, the gopelesisreguired
tofileacross-gpped.” Delta Chem. & Petroleum, I nc. v. Citizens Bank of Byhalia, Miss., 790
So. 2d 862, 878 (Miss. Ct. App. 2001).
7.  The State of Ohio has adopted an gppellate rule of procedure which sates asfollows

3(C)(1): Cross appeal required. A person who intendsto defend a

judgment or order againg an gpped taken by an gopdlant and who dso

seeks to change the judgment or order or, in event the judgment or order

may be reversed or modified, an interlocutory ruling merged into the

judgment or order, shdl file a notice of cross goped within the time

dlowed by App.R. 4.

3(C)(2): Crossappeal notrequired. A parsonwhointendsto defend

ajudgment or order gppeded by an gopdlant on aground other than thet

relied on by the trid court but who doesnot seek to changethejudgment

or order isnot required to file anotice of cross gpped.
Ohio App. R. 3(C)(2).
8.  Fdlowingthisprecedent, wecondudethat an gopelee should not berequired tofileacross-apped
unlesshe or sheisaggrieved by thetrid court's judgment. Because Judy won afavorablejudgmentinthe
chancery court, her position on gpped was to have this Court affirm the judgment. She did not seek to

3



dter or reverse the judgment below. Therefore, shewasnot required to raise any issues on cross-goped.
Also, the issue of unjust enrichment did not ripen until this Court entered its judgment.
. WHETHER JUDY IS BARRED FROM

PROCEEDING ON AMOTION FORRESTITUTION

IN CHANCERY COURT WHEN SHE FAILED TO

FILE A MOTION FOR REHEARING IN #2000-CA-

00714-SCT.
9.  Under M.RA.P. 40,> mations for rehearing are properly brought when the court has overlooked
or misgpprenended points of law or fact. Here, the Court did not overlook or misgpprehend any points
of law or fact because the issue of regtitution was not raised in thefirst gpped. Asdated above, theissue
of reditution did not ripen until this Court entered its judgment.
110.  If nomoationfor rehearingisfiled within fourteen daysof theentry of the gppdlate court'sjudgment,
see M.RA P. 40(a), the judgment becomesresjudicata. Thisis S0 even where the issuewasnot raised
during gpped and the gppdlae court did not condder it on the merits It is axiomatic thet res judicaa
prevents the parties from rditigating dl issuestried in the prior lawvsuit, aswel asdl matterswhich should
have been litigated and decided inthe prior suit. Dunawayv. W.H. Hopper & Assocs,, I nc., 422 So.
2d 749, 751 (Miss. 1982).

11  We find tha the issue of reditution could not have been raised before the Court in amotion for

rehearing because there was absolutdy no evidence in thet record concerning any actions by the parties

°M.RA.P.40(a) Timefor Filing; Content; Answer; Action by Court if Granted.

... Themation shdl date with particularity the points of law or fact
which, in the opinion of the movant, the court has overlooked or
misapprenended and shall contain such argument in support of themotion
as movant desiresto present. Themoation for rehearing should beusad to
cdl atention to spedific erors of law or fact whichthe gpinion isthought
to contain. . ..



inreponseto that part of the judgment which ordered Judy to pay the bank. Because Judy's payment to
the bank in accordance with the chancery court's order wias not in the record, the issue of restitution was
not a proper bess for amation for rehearing. The only thing Judy could do waswhat hedid:  she wernt
back to the chancery court viaamoation for redtitution, mede arecord thet the payment wasremitted, and,
in light of this Court's ruling, asked for reditution. This Court could nat have reviewed the issue of

regtitutionuntil arecord showing the payment wasbeforethe Court. Therefore, resjudicatadoesnot goply

to the issue of redtitution.



1. WHETHER TODD WASUNJUSTLY ENRICHED.
112. Theequitableprincipleof unjust enrichment dearly gppliestothefactsa hand. Judy paid thebank
with the underganding thet she hed titleto the property. When shewasdivested of title, Todd, the owner,
got the property back debt-free as Judy hed paid off hisindebtedness. Todd isnot entitled to profit from
Judy's payment. See, e.g., Milliken & Michaels, Inc.v. Fred Netterville Lumber Co., 676 So.
2d 266, 269 (Miss. 1996). In Milliken, the Court quoted a lengthfrom Bessler M ovable Stairway
Co. v. Bank of Leakesville, 140 Miss. 537, 106 So. 445 (1925), asfollows

Money paid to another by mistake of fact, dthough such misake may
have been causad by payor's negligence, may be recovered from the
person to whom it was pad, in an action for money had and recaved.
The ground onwhichrecovery isdlowed isthat onerecaiving money pad
to him by migake should nat be dlowed to enrich himsdlf a the expense
of the party who paid the money to him by retaning it, but in equity and
good conscience should refund it. In order that this rule may gpply, the
party to whom the payment misake was mede must be left in the same
stuaionafter herefundsit as hewould have beeneft hed the payment not
been made.

Milliken, 676 So. 2d a 269 (citationsomitted). See alsoU.SF.&G. Co.v. Newell, 505 So. 2d 284
(Miss. 1987). Even though the money was not paid directly to Todd, he benefitted from the payment of
the money. In equity and good conscience, Todd should have refunded the money to Judy without the
necessity of further legd or equitable action. Therefore, the chancery court did not ar in ordering

regitution.



CONCLUSON

113.  Because Judy could not haveraised the issue of regtitution in thefirst gpped, resjudicatadoes not
aoply to her daim. Todd was undoubtedly unjustly enriched by Judy's payment. We therefore effirm the
chancary court's judgment granting Judy's maotion for regtitution.
14. AFFIRMED.

PITTMAN, CJ., SMITH, P.J., COBB, DIAZ, CARLSON AND GRAVES, JJ,,

CONCUR. McRAE,P.J.,DISSENTSWITH SEPARATEWRITTENOPINION. EASLEY,
J., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

115.  Themgority eroneoudy finds that Judy was nat reguired to file amandatory cross goped inthe
origind action and that sheisnot barred by resjudicatafrom reitigating issueswhich were decided in the
origind action. Judy had ample opportunity to litigate her dam and could have utilized the Rules of
Appdlate Procedure to correct or modify the record in the origina gpped to reflect her payment of the
loans. Judy'sfalure to file a mandatory cross-gpped, mation for rehearing, and/or mation to correct or
amend mandate amounts to a procedurd bar for review. Furthermore, resjudicatamost cartanly goplies
under the drcumgtances of this case Snce it was the same subject matter, same parties, and basicaly the
sameissues. For these reasons, | dissent.

116.  1n 2001, this Court decided Dunn v. Dunn, 786 So.2d 1045 (Miss. 2001), wherein the same
facts presented before us today were litigated. The Chancdlor of Oktibbeha County had ordered

reformation of a dead in favor of Judy and ordered Judy to pay off the exiging loan on theland. 1d. at

1047. Beforethe goped to this Court, Judy paid off theloan in accordance with the Chancdlor's order.



Theissues presented and decided on this origind goped induded: (1) Did the Court err in its additiona
findings of facts submitted to the Missssppi Supreme Court in support of the Court's denid of the
Defendant's Mation for Stay of Execution; (2) Did the Court commit reversible error in reforming the
warranty deed basad upon afinding of mistake on the part of the Plaintiff; (3) Did the Court et asamétter
of law in finding that the Defendant hed a confidentia relaionship with the Rlantiff; and (4) Did the Court
er in denying Todd the rdief sought in his Counter Complaint. 1d. at 1048-55. Ultimatdly, we reversed
the order of the Chancery Court "to the extent thet it reformed the warranty deed from Judy H. Dunn to
Todd W. Dunn'* and "rendered herefor Todd dismissng Judy's complaint and action with prgudice™ 1d.
a 1055. In condusion we dated thet "[ijn dl other respects the judgmentisafirmed.” [ d. In Dunn, we
never addressad any facts concerning Judy's payment of the loan because there was nathing in the record
to that effect and Judy did not raisetheissue by cross-gpped. However, our dosng Satement inthecase
tends to show that we were awvare of the portion of the Chancellor's order which made Judy responsble
for payment of theloan. Thus Judy wasin apostionto filedther amation to rehear or amoation to correct
or amend the mandate, she did not.

117. Resjudicaadearly gppliesto the present cause of action. "The requisites for gpplication of the
doctrine of resjudicataare (1) identity of thething sued for; (2) identity of the cause of action; (3) identity
of the personsand partiesto the cause of action; and (4) identity of the qudity inthe personsfor and againgt
whomthedamismede" Standard Oil Co. v. Howell, 360 So.2d 1200, 1202 (Miss. 1978) (citing
Prayv. Hewitt, 254 Miss. 20, 179 So.2d 842 (1965)). See also Taylor v. Taylor, 835 So.2d 60, 65
(Miss. 2003); Pro-Choice Miss. v. Fordice, 716 So.2d 645, 655 (Miss. 1998); Littlev. V & G
Welding Supply, Inc., 704 So.2d 1336, 1338 (Miss. 1997). Resjudicatabars litigation in a ssoond
action"of dl groundsfor, or defensesto, recovery that were availableto the partiesregardless of whether
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they were assarted or determined in the prior proceeding.” Johnson v. Howell, 592 So.2d 998, 1002
(Miss 1991) (quotingDunawayv. W.H. Hopper & Assocs., | nc.,422 So0.2d 749, 751 (Miss. 1982)).
118.  Thefird requirement isidentity of the subject matter. Thereisno doulat thet the origind lawsuit and
the present action involve the same subject matter. The origind action concerned the loan on the land,
reformationof theland dead, thetrid court'sdenid of the M otion to Stay Execution, whether aconfidential
relaionship exiged, and cods for damagesandrent. Dunn, 786 So.2d at 1048-55. The present action
seeksreditution for payment of theloan ontheland. Thesetwo actionsarethe same subject metter. Bath
sought determination asto theland loan and or who owed what. The second requirement isidentity of the
cause of action. This is found where there is commondity concerning the "underlying facts and
arcumgances uponwhichthedaimisassarted and rdief sought.” Rileyv. Moreland, 537 So.2d 1348,
1354 (Miss 1989). Thisreguirement isaso fulfilled under the facts and circumstances of both actions.
Both the origind action and the present action are based onthe samefacts The facts have dreedy been
litigeted in the origind action. Thethird requirement isidentity of the parties Both partiesarethe samein
the origind and presant sLit. Thefourth requirement isidentity of the quality or character of the person for
or agang whom the st isbrought. Thistoo isfulfilled. Thus thefour reguirementsfor resjudicataare
met. Itisof no consequencethat Judy falled to cross-gpped and litigatetheloanissueintheorigind action
because as we have Sated resjudicata not only gopliesto issuesthet werelitigated but dso to issuestha
"should have been litigated." Johnson, 592 So.2d a 1002. Judy should have raised the loan payment
issue on goped inthe origind action. Her fallure to do So amounts to res judicata snce we reversed and
rendered in the origind Quiit.

119.  Another important point is findity of judgment. In the Dunn, we reversed and rendered and

spedificaly Sated that:



[T]he judgment of the Oktibbeha County Chancery Court isreversed to the extent thet it
reformed the warranty deed from Judy H. Dunn to Todd W. Dunn, and judgment is
rendered here for Todd dismissing Judy'scomplaint and actionwith prgjudice. Indl other
respects the judgment is afirmed.
786 S0.2d a 1055. Our opinion was afind judgment on the merits "A find judgment on the merits of
anaction predudesthe partiesand thar priviesform re-litigating daimsthat were or could havebeenraised
inthet action." Walton v. Bourgeois, 512 So.2d 698, 701 (Miss. 1987) (citations omitted). "A find
judgment has been defined by this Court as a judgment adjudicating the merits of the controversy which
sdtlesdl the issues as to dl the paties” Sanford v. Bd. of Supervisors, 421 So.2d 488, 490-91
(Miss 1982) (ctations omitted). "An order is consdered find if it ends the litigation on the merits and
leaves nothing for the court to do but execute the judgment.™ Banks v. City Fin. Co., 825 So.2d 642,
645 (Miss 2002) (quoting Catlin v. United States, 324 U.S. 229, 233, 65 S.Ct. 631, 633, 89 L.Ed.
911 (1945)). Our 2001 opinionin Dunn, was afind order and adjudication on the merits. Judy cannot
now atempt to attack thisruling.  Additiondly, wewould not haveinduded languageto the effect that "[i]n
al other respectsthe judgment is afirmed,” if we were not passing upon the portion of the Chancdlor's
order concerning Judy's respongbility to pay theloan. That wasthe only part of the order whichwe did
not reverse, why indude such language if we were not meaning to afirm that portion of the order which
Judy now atemptsto litigete.
120.  Addtiondly, Judy had ample opportunity to utilize the Rules of Appellate Procedure to obtain
timdy rdlief onthisissue. Under Mississppi Ruleof Appdlate Procedure 10(€), Judy could haverequested
correctionor modification of therecord to darify to this Court thet sheindeed had paid theloan inrdiance

on the Chancdlor'sruling. Rule 10(€) providesin rdevant part:

If any difference arises asto whether the record truly discloseswhat occurred in
the trid court, the difference shdl be submitted to and settled by that court and record
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medeto conform to the truth. If anything material to either party is omitted
from therecord by error or accident or is misstated in the record, the
partiesby dipulaion, or thetrid court ether before or after therecord istranamitted tothe
Supreme Court or the Court of Appedls, or ether gopdlate court on proper motion or of
itsown intigtivemay order that the omission or misstatement be corrected,
and, if necessary, that a supplemental record by filed. . ..

Miss. R. App. P. 10(e) (emphasis added). Judy knew that she had complied with the Chancellor's order
and paid the loan but did nothing to present this Court with the facts surrounding such payment. I Judy
hed corrected or modified the record to incdude such informetion, then this Court would have hed the
necessary factsto grant rdief in the origind action.
121.  Judy'sfalureto file across-goped in the origind gpped isdso aprocedurd error. Under Rule
3(a) of the Missssppi Rules of Appdlate Procedure, aparty is required to file anotice of gpped or face
possble dismissA of thar dam. Rule 3(a) daesin rdevant pat:

Indl cases, bath dvil and arimind, inwhich an gpped ispermitted by law asof right tothe

Supreme Court, ther e shall be one procedurefor perfecting such appeal . . .

. An gpped permitted by law as of right from atrid court to the Supreme Court shdl be

takenbyfiling anotice of appeal with theclerk of thetrial court withinthe

time allowed by Rule4. Falureof angppdlant to take any epsather thanthetimey

filing of anotice of goped does not affect the perfection of the goped,, but isground only
for such acdtion asthe Supreme Court deems gopropriate, which may indude dismissl of

the gpped.
Miss R. App. P. 3(8) (emphassadded). Rule 4(a) prescribes the proper time period for such gpped.
Miss R. App. P. 4(@). Rule4(a) daesin rlevant part:
Except as provided in Rule 4(d) and 4(e), inadvil or aimind casein which an goped or
cross appeal is permitted by law as of right from a trial court to the
Supreme Court, the natice of gpped required by Rule 3 shdl befiled with the derk of
thetrid court within 30 days after the date of entry of the judgment or order
appealed from.
(emphasisadded). Faluretofile timey notice of goped deprives this Court of jurisdiction to review an

issue See Bank of Edwardsv. Cassity Auto Sales, Inc., 599 So.2d 579 (Miss.
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1992); Duncanv. St. Romain, 569 So0.2d 687 (Miss. 1990); Tandy Electronics, Inc. v. Fletcher,
554 S0.2d 308 (Miss. 1989); McCarty Farms, Inc. v. Kelly, 811 So.2d 250 (Miss.

Ct. App. 2001). Additiondly, "[f]alureto file anaotice of cross goped is usudly consdered

fad." Lindseyv. Lindsey, 612 So.2d 376, 378 (Miss. 1992) See alsoMcCarty Farms, 811 So.2d
250 (holding issues raised by gppdlee would not be determined by this Court Snce she falled to file a
cross-gpped).
22. Theeruesmakeit dear, that cross-gopeds are of the same nature as direct gpped’s
They are prescribed the same procedurd rules, and falure to follow the rules prescribed may result in
dismisA of the issues on goped. Additiond support for a finding that Judy's dams are gppropriatey
compulsory cross-gpped daims isfound in the Missssippi Rules of Civil Procedure. Rule 13(9) of the
Missssppi Rulesaof Civil Procedure providesin rdevant part:

A pleading shdl gate asacounter-dam any damwhich at thetimeof serving thepleading

the pleader has againgt any opposing party if it arises out of the transaction or occurrence

that is the subject matter of the opposing party's cam and does not require for its

adjudicationthe presence of third parties over whom the court cannot acquirejurisdiction.

.. . Inthe event an otherwise compulsory counter-clam is not asserted in reliance upon

any exception sated in paragragph (a), reditigation of thedam may neverthd essbe barred

by the doctrines of res judicata or collaterd estoppd by judgment in the event certain

Issues are determined adversdly to the party decting not to assart thedam.
A compulsory counter-dlaim is of the same nature as a compulsory cross-gpped. Just asfalureto rase
acompulsory counter-daim may bar subseguent action on an issue, falure to raise a compulory cross
goped may dso leed to resjudicata or collaera estoppd. The Court of Appedshasdso hed that "[i]n
order for the gopellee to gain reversd of any part of the decison of alower tribund about which the

appdlant brings no complaint, the gppdlee is required to file a crossgoped.” Brock v. Hankins
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Lumber Co., 786 So.2d 1064, 1068 (Miss. Ct. App. 2000). ® In Dunn, Judy failed to cross-apped.
Sefaledtoraseany issuesconcarning her payment of theloan. Her falureto rase suchissueson aross
apoped isnow aprocedurd bar in thisaction. Judy can not now raise such issues as under the Appdlate
Rules she had "30 days after the date of entry of the judgment or order” to gpped thoseissues Miss. R.
App. P. 4(@). Ultimatdy, her procrastination and inadvertence will be Todd's gain.
123.  Also, Judy'sfalureto fileamoation for rehearing of the origind action amountsto procedurd bar.
Missssppi Rule of Appdlate Procedure 40(a) prescribes the proper procedure and timing for amotion
for rehearing. Rule 40(a) datesin pertinent part:

A mation for renearing may be filed within 14 days after adedison is handed down on

the meritsof acase by the Supreme Court or the Court of Appeds. Themotion shall date

withparticularity thepointsof law orfact which, in the opinion of themovant, the

court hasoverlooked or misapprehended and shall contain such argument

in support of the motion as movant desires to present. The motion for

rehearing should be used to call attention to specific errors of law or fact

which the opinion isthought to contain; the mation for rehearing isnot intended

to afford an opportunity for amere repetition of the argument dreedy conddered by the

court.
Miss. R. App. P. 40(a) (emphasis added). Judy had fourteen days after this Court's decison
in Dunn to fileamation for rehearing. 1n such motion, Judy would have had the opportunity to address
this Court'sfallureto spedificaly addressthe portion of the Chancellor's order which saddled her with the

responghility of paying off theloan ontheland. 1tisnot obviouswhether theDunn decison™overlooked"

thisfact when reverang and rendering adecison in favor of Todd. However, in dl equity and faimess

3 See also Edwardsv. Thigpen, 433 So.2d 906, 908 (Miss. 1983) where this Court sated
that "if the issue were raised on gpped then it has been previoudy litigated and therefore is barred from
condderation in the present proceeding . . . [and] [i]f it were not raised on gpped, thenthe petitioner has
accepted the trid court's determingtion of theissue . . . Fallure to gpedificaly asign such an error in the
direct gpped before this Court resulted in petitioner's acceptance of the trid court's determingtion of this
issue thereforeit is now barred.”
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hed such information been cdlled to our atention, we would have addressad this issue and likely have
reversad the Chancdlor's order which required Judy to pay off theloan. However, Judy'sfaluretofilea
moation for rehearing now acts as a procedurd bar to review of thisissue.

124.  Hndly, Judy'sfalureto fileamotion to amend or correct the mandate dso acts as a procedurd
bar to theissue sheisnow presenting. Missssppi Ruleof Appellate Procedure 41(e) providesthe proper
procedure and timing for amotion to amend or correct. Rule 41(e) dates

Any mation to amend or correct the mandate may be filed within fourteen (14) days after
the court has issues the mandate or any addition to the mandate

Miss R. App. P. 41(e). Thecontent of such mationiscontrolled by Rule 27(a) which requires themaotion
to "date with particularity the ground on which it isbasad, and the order or rdief sought.” Miss. R. App.
P. 27(a). 1If Judy took issue with this Court's opinion in Dunn, she should have filed amation to amend
or correct mandate at leest fourteen daysafter thejudgment wasissues. Our failureto spedificaly address
the portion of the Chancdlor's order which required Judy to pay theloanwould have been amplegrounds
for suchamation. Her falure to follow the proper procedure can only lead to oneresult, dismissa of the
issues for which she now seeksreview. Judy'sfalureto file across goped, motion for renearing, and/or
moationto correct or amend acts asaprocedurd bar to review. Judy's redtitution dam should have been
damissed snce res judicata and other procedura bars prevent its re-litigetion. Accordingly, | would
reversethechancary court judgment awarding Judy restitution and render judgment finaly dismissing Judy's
redtitution daim with prgudice as barred by resjudicataand other procedurd bars.

125. For thesereasons, | dissent.
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